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ABSTRACT

The Supreme Court has often reiterated that right to water is a part and parcel of a right to life. The
judicialization of right to water has raised fundamental questions about the feasibility of culling out a
justiciable fundamental right to water from a social right. While the Jal Boards regulate water supply,
sewerage and drainage there are other statutory bodies allocated with the task of maintenance of water
bodies. The water policy prioritizes amongst the various uses of water. The common law principles do not
serve the present societal needs. Questions of ownership give conflicting results. Different norms applicable,
to surface water and underground water, lead to conflicts. Numerous international legal instruments prior
to the General Comment number 15, had not specifically mentioned a right to water. Whether the omission
was inadvertent - being obvious not requiring specific mention, or implicit and commensurate within the
term ‘food’ or as part of customary international law, or was it because it was not a pressing concern then,
needs clarity. While drastic problems call for immediate actions in the form of laws, it is necessary that the
laws be consistent with the nature of the subject matter it seeks to regulate. This research paper addresses
the problem of identifying the various provisioning requirements and feasibility, in case the right to water
is considered as a human right, or granted as a fundamental right or a statutory right. It seeks to compare
the implications arising out of holding a right to water as a human right, a fundamental right or a statutory
right. While the feasibility of water as a fundamental right is in itself a question, to treat it as a human right

leaves it to the whims of the State with only small incremental developments as a result.

Key words : Human right to water, Fundamental right to water, Water as an economic good, Public trust doctrine applied to

water, Water as a common law right

Introduction

Water is the fundamental basis of life. It has been
ages that human beings started realizing the value
of water. It is evident from the various practices that
were prevalent during ancient times that depicted
the value of water.! Water was worshipped. It com-
municates that water should be judiciously used.
Later developments saw a split in ownership of
water.? It may be noted here that patterns of owner-
ship of this extremely valuable natural resource de-
termined the way it was used and who had a say in
the use. Further the human spirit of inquiry led to

growth of scientific thought and technological de-
velopments. The most important of all scientific de-
velopments is the introduction of motors for draw-
ing out underground water, the installation of pipes
to draw out subterranean waters, the identification
of the link between surface water and ground water
and the identification of basins that cater to specific
areas.

It is necessary to study the nature of water, as a
basic life need and also as a basic right to water.
Water has a unique feature that makes it very diffi-
cult to regulate. It is unstable, mobile, supply of
water varies with seasons at different times of the
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year, course of rivers change, and water is used by
different users in various consumption patterns that
vary depending on the need and the purpose of its
use. These characteristics are to be borne in mind
while legislating on the subject. When the needs be-
come more than availability, the population faces
stiff competition over limited natural supply.

Is it an economic good (or tradable commodity)
or a natural resource belonging to the whole com-
munity? Pertinent questions like who owns it or
should own it? Should it be State controlled or com-
munity managed or left to be governed by market
forces? Water, water sharing, consumption patterns,
water pollution, water management and optimum
use of resources have been the topic of debate and
discussions with little outcome.

Total water demand is expected to equal water
availability by 2025, but industrial and municipal
water demand are expected to rise drastically at the
expense of the agricultural sector, which will have to
produce more with less water.’This raises a question
as to what would be a sustainable water use? Quite
often the State has been blamed for inequitable and
unjust distribution of the benefits arising out of wa-
ter resources®. Vertical development at the cost of
exhausting all resources is not a viable option. The
realization of shortage of water resource and how it
may hit back is more demanding now than has been
ever before. The classic example is the Plachimada
story. The drawing of all the water industrially from
the water basin that catered to the village and the
resultant shortage of water opens our eyes to a
deeper problem hiding behind the sheath. The rich
could buy drinking water but that privilege the poor
could not have. This militates against our ideas of a
just and equitable society. Can we have economic
development at the cost of inequities?

Amongst all natural resources, one that is most
vital for the sustenance of life is water. As rightly
said, it implies that one, who owns water or has ab-
solute rights over it, has absolute power over the life
of others, including animals, birds, plants, trees and
insects. In so far as the State has ownership over all
natural resources of India, it has absolute power
over the life of all citizens, flora and fauna. A state
having absolute power over the life of others is a
totalitarian state, not a democratic one. As it turns
out therefore, all together politically we may claim
to be democratic, but economically, specifically from
the point of view of the most vital resource for life,
namely water, we live in a totalitarian state. The
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ongoing struggle is for democratization of the natu-
ral resource law. Therefore the alarming situation
concerning water laws in our country demands im-
mediate attention.

In India, the statutory legal framework governing
right to water, are fragmented and inadequate. Be-
sides that one of the basic issues pertaining to water
is that of rights, the kind of right the people have,
and the jobs of the state. The whole edifice of the
corpus juris on water rests on the basic issues per-
taining to the nature of the right, states accountabil-
ity to the people. The people’s responsibilities — legal
and otherwise cannot be worked out unless there is
clarity on a just stand the state may adopt thereby
facilitating a legal frame work of rights in water
laws. Conflicting patterns have led to mismanage-
ment and inefficiency. Hence it is essential to ana-
lyze the pros and the cons of all the approaches. This
research seeks to analyze the laws and the policies of
the government in the light of emerging issues in a
right-based perspective.

Examining the Jurisprudential Basis

Water as a Common Law Right

Commenting on the source of the right the Supreme
Court in 1996° stated that “the Constitutional and
statutory provisions protect a persons right to fresh
air, clean water and pollution free environment, but
the source of the right is the inalienable common law
right of clean environment.”*The common law prin-
ciples, primarily rest on the following three theories

Territorial Sovereignty Theory: Whoever discov-
ers a resource has dominium over it. The dominant
owner in this model allows the use of the resource at
his will. Servitudes and profit —a —prendre apply to
this.

Prior Appropriation Theory: It has been observed
that where water is scarce the prior appropriation
model has been adopted. Whoever first appropri-
ates gets the right over the water. First in time im-
plies first in right. Now this model has its own
drawbacks. Particularly where there is water scar-
city this model leaves many high and dry. It does
not accommodate changing public need. It is inflex-
ible. This leads to inefficient water use.

Riparian model: It may be noticed that where
water is in abundance, the riparian model has been
followed. Moreover the riparian model requires the
upper riparian to use the water keeping in mind the
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interests of the lower riparians. So even in the event
of water scarcity the upper riparian has to take care
of the lower riparian, thereby all interests get pro-
tected.

Over a period of time the inadequacies of the
above theories led to the springing of new theories.
The Equitable Apportionment Theory, Equitable
Utilization Theory, the Public trust Theory and the
Community Interests Theory have taken over.

Water as an Economic Good

The idea of water as an economic good originated,
in the International Conference on Water and the
Environment at Dublin in 1992. Treating water as an
economic good stemmed from the belief that it is a
scarce resource and any waste should be dear. It
noted that water has economic value and should be
treated as such. Consequently many scholars raised
a fear that treating it so, would jeopardize the inter-
ests of the poor, as they do not possess bargaining
power. It would reduce a valuable and a very im-
portant resource into a commodity to be traded
amongst those capable of bargain. What remained
missed out from all opinions was that the Dublin
note further went to state that —

“It is a basic right of all human beings, to have
access to clean water....at an affordable price. Man-
aging water as an economic good is an important
way of achieving efficient and equitable use, and of
encouraging conservation and protection of water
resources.”

Referring to the above it is very evident that the
suggestion of treating water as an economic good
was not with the intention that it should be treated
as a commodity and priced and left to the markets to
govern by its invisible hand. It actually meant that it
should be treated as a scarce commodity that
needed to be well regulated. It also meant that the
dealings in water should be qualified by the human
rights aspect to ensure just and equitable distribu-
tion.

A major problem in treating water as an eco-
nomic good, is that cost recovery of the processes
will be done from the end users. So far as drinking
water or water for regular use is concerned, an eco-
nomic model will put pressures on the endeavor to
provide just and equitable distribution. So far as
commercial use of water is concerned and even ag-
riculture it is asserted that there is a willingness to
pay, provided the supply is regular and efficiently
done. This commercial use will take care of itself,
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one needs to focus on the domestic use and the price
of water.

It is pertinent to mention here the “Value Theory’.
How does one determine the value of say for ex-
ample — one bucket of water? Is it merely the cost of
reaching the water to the consumer? The cost would
involve collection of water, transferring it to process-
ing units for cleaning, laying of lines for water sup-
ply, infrastructural and staff requirements to moni-
tor and manage the whole process and reaching the
processed water to the consumer.

With other goods the above calculation may hold
true. But a scarce and a valuable resource like water
bring in different implications. Water is life saving.
We can't exist without water. Water connotes exist-
ence of life. Such a fundamental element needs spe-
cial considerations. It is the fundamental require-
ment of the present as well as the future generation.
Hence it cannot be treated like any other good. One
can forego any other good when the price is beyond
reach, but this does not hold true with water.

Calculating value of this one bucket of water de-
pends on the value we accord to this scarce resource
and our belief of the community that these resource
needs to serve.

Also considerations of ownership have a role to
play in the determination of the value. Should water
in whichever part of the world, be owned by the
whole humankind? Should it be owned by the
whole living body of human and animals? Should
the people of politically constituted State own water
collectively? Should the locals in the area that the
water basin extends to, own it?

Various theories have been put forward to justify
one as against the other. The relevancy of the above
discussion is to find a basis for the calculation of the
price. The inclusion of future generation in the ben-
eficiaries to the existing resource would raise prices
just as the inclusion of the whole mankind would. Is
it possible to afford such huge water prices?

Further as regards water pricing, the state needs
to plan and ensure equitable water allocation. A
similar price, irrespective of the paying capacity
would bring about inequities. Cost to the environ-
ment and cost of reaching water to all would play a
role in deciding prices.

Cost recovery is essential as it is necessary to
achieve a financially viable and a stable system. The
World Health Organization estimates that for water
to be considered affordable it should not demand
more that 3 to 5 percent of an individual’s income.
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While subsidization of water supplies may be a so-
lution, it may actually not work. It may particularly
not work in a model where supply is privatized. A
model of progressive charging that varies propor-
tionately with the income of a person seems to be a
viable option.

Water as a Human Right

Calls for recognition of right to water as a human
right has majorly stemmed from the fear that water
if treated as an economic good would result in pri-
vate interests taking over. Water being very essential
to life cannot be left at the markets whims and fan-
cies thereby depriving the poor from having access
to it. It does not agree with our sense of justice.

In the Universal Declaration of Human Rights,
1948 a strong reference to the right to water can be
read under Article 25. Article 25 states the right to a
standard of living that is adequate for health and
wellbeing.® India is a party of all these human rights
documents.

The article provides an individual for a right to a
standard of living adequate for the health and well
being of himself and of his family including food.
The term ‘includes’ in the body of the section can
clearly be explains that the list given therein is not
exhaustive. An inclusive definition permits like
things to be included within its purview, by neces-
sary implication. Since health and well-being re-
quires the existence of water, it can be necessarily
read into it. Additionally the word ‘food” encom-
passes the existence of water as broadly understood
for the sake of sustenance; as well as from the per-
spective that, much of the food that we grow re-
quires water.

An argument that’s finds its basis in a claim for a
human right to water seems stronger. Human be-
ings cannot live without water.

Yet the absence of a right to water is puzzling.
Was the omission in the mention of water, by design
or by oversight? Was it too obvious to be included?
Or whether it was not a pressing concern then? Or
did it already exist as a part of customary interna-
tional law?

It seems highly unlikely that water is left out by
design. The importance of water has been known.
Customary law at that point of time governed the
subject to a great extent. For securingwater as a
right, water would have required a special ap-
proach. Further in general parlance food has always
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meant to include water. The express mention of one
implies the existence of the other. It could even be
not a very pressing concern then. Yet it does strike as
odd today, since we have become more vigilant of
our right to water.

The United Nations has made commendable ef-
forts to establish water as a human right. Though it
belongs to the second-generation group of rights, the
urgency of reforms has led the United Nations and
water activists to assert water as a part and parcel of
the right to life and thereby asking for immediate
measures to preserve, protect and promote the right.

The argument forwarded is that right to life and
right to health is already recognized. For the full ef-
fectuation of the right to life, conditions conducive
for the growth of life must be provided for. Without
the basic support system right to life cannot be effec-
tuated.

Right to health also requires as an essential crite-
rion the provision of clean and safe drinking water,
proper hygiene and sanitation facilities. It also re-
quires adequate water for keeping cleanliness and
diseases in abeyance. Supporters of the above view
hope to show an urgency of reforms and hence an
immediate translation of the right to water into ef-
fect. The arguments though strong are difficult to
materialize an enforceable right to water. Its nature
does not admit to its realization by a mere absten-
tion or a declaration that is true of the other rights in
the group that are liberty rights.

Efforts have been made to read water as a human
right through Article 11 and Article 12 and other
rights given in the International Covenant on Eco-
nomic, Social and Cultural Rights. It has also been
read as a part and parcel of the right to develop.

But it may be noted that the link between the
ICESCR rights and that of right to water is vastly
dependent on availability of resources, economic
capacity of the State as well as the citizens, circum-
stances and many other external factors. That brings
in a delay and the only recourse then is a progres-
sive step-by-step implementation.

Categorizing water as a human right definitely
has its own advantages. It makes the State pay more
attention to the needs of the people and ensuring a
just and equitable distribution of resources. It makes
a claim as a legal entitlement, thereby giving it a
priority status. The poor in the society are given due
care. People are involved in the decision making
process. The United Nations can also monitor the
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progressive implementation of the right thereby
keeping the pressure up on the States to make due
provision for it.

The pre-requisites for the implementation of such
a right would be the allocation of priorities. Out of
the various uses of water domestic use will be ac-
corded top priority. The State must make provision
for adequate, safe and affordable water.

In India the Supreme Court has recognized right
to water as a human right. But that has hardly
brought any change. A law relating to human right
to water will in all certainty impact the riparian
model. A human right to water will require the
needs of every individual be met. This will be pos-
sible by water sharing and transferring water to de-
prived areas. Vested rights that riparian owners en-
joy will fall prey to the provisioning for water as a
human right to all. Riparian rights will come in the
way of equitable distribution and water
affordability.

Easementary rights with respect to the water in
the well, will have to give way to a better water ac-
quisition and distribution system. Presently there is
no cap on the amount of water that can be drawn
from the well.

All individual rights must give way to commu-
nity rights in water. The introduction of the public
trust doctrine in every area of individual water in-
terests can help in redistribution. The operation of
this doctrine would allow riparian’s or landowners
to take only reasonable amounts from the water
source. But the introduction of this doctrine might
lead to changing investment patterns, redistribution
of incomes and lower incentives in functioning
thereby affecting efficiency. The disadvantage of
treating water solely as a human right leaves it to
the whims and fancies of a State, with small incre-
mental measures being made. The urgent attention
and action that the subject necessitates is not met.

Water as a Fundamental Right

In a catena of cases’ the Court declared that water
being essential to life water right has to be a funda-
mental right. The implication of a right being a fun-
damental right is huge. For one the State has to guar-
antee the observance and the implementation of the
right. If it is a fundamental right then irrespective of
the complexities a citizen should get water on de-
mand. As has been already expressed earlier right to
water is not in the nature of the ‘blue’ rights that
can be granted by mere abstention. It belongs to the
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category of ‘red’ rights. It requires major provision-
ing to be effectuated in the form of a fundamental
right.

Fundamental rights are justiciable. Such a funda-
mental right can only materialize when laws are in
place." That can only materialize at a later date, cer-
tainly not with immediate effect. Such decisions of
the Courts at best push the problem to the forefront,
and give it the necessary impetus.

Recently a draft Constitution Amendment bill
was presentedin the LokSabha, seeking to introduce
a fundamental right to access to adequate potable
water and sanitation. To be introduced as Article
30A into the Constitution the amendment if passed
shall require a law to be passed effectuating the
right. To effectuate the right it will be incumbent to
plan and secure the availability of adequate water to
honour the right. Hence it would be necessary to
protect rivers from deterioration, replenish all water
resources and plan necessary expenditure’s for in-
frastructure developments.

Grant of Personhood to water bodies

In the recent years there has been a spate of cases
wherein various water bodies were declared to be
legal persons. New Zealand'?, Bangladesh® and
Indian'*courts have decided in favour of granting
personality to rivers. Christopher Stone'® had earlier
argued that, if environment is granted personhood,
then no one could own environment and environ-
ment could appear before the court with a plea.
Equador, Bolivia and Ohio passed laws granting
personhood and recognizing rights to nature. The
strategies adopted are — 1. Allocate responsibility to
the local community to take care of the river with
powers to sue and authority to decide with respect
to the river, and 2. Create a river authority and allo-
cate to this body the powers and authority to decide.
India already has provision for River Board, under
the River Boards Act, 1956 that provides for the es-
tablishment of River Boards for the regulation and
development of inter-State rivers and river valleys.
The benefit of the arrangements would be directed
towards safeguarding rivers from pollution, drying
up, replenishing, etc. all of which will help towards
culling out a meaningful right to water.

Protection under the Public Trust Doctrine

The Doctrine of Public Trust rests on the idea that
common pool*resources (res communes) like rivers,
streams, forests, air etc. are held by the State in trust
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for the r argue beneficial use of the general public.
As per the English common law it was the Sover-
eign that owned these but the ownership was a lim-
ited ownership. The Sovereign could not transfer
ownership to private persons to the detriment of the
public. The resource has to be used only for public
purpose.Supreme Court has asserted that these re-
sources are held by the State and any attempt at ap-
propriating the same to private interests have been
struck down.

It may be pertinent to note here the striking simi-
larity this has with the concept of dharma. Histori-
cally the idea of dharma governed all actions.

“A simple interpretation of dharma is that it is a
non-coercive external order that holds the commu-
nity together, and leads towards a moral ideal. Ety-
mologically the word is derived from the Sanskrit
word ‘dhri’, meaning to hold together.”

The doctrine of public trust closely resembles the
idea of dharma as a human conduct that is compat-
ible with the nature. It is the impact of the British
rule that the State asserts ownership over natural
resources, albeit limited. The civil society has ob-
jected to this as seen in the Span Motels case. The
claims of the civil society seem consonant with the
concept of dharma. Dharma also requires the people
to share the common resource and treat it with rev-
erence. That implies the prevention of wastage of
water. This is essentially the essence of public trust.

It may be appropriate to note here that English
common law ideas of limited ownership in the State
over natural resources militates against the idea of
dharma that Indians were so familiar with. Even to-
day it is evident from the cases that have been taken
to the Court of the assertion of the old ideas of
dharma. There is no law that requires the State to
consult with the people affected by a project. It only
provides for the payment of compensation.

The assertion of public trust doctrine has been
majorly by way of assertions in the Courts.' It is
necessary that a clear mention in the form of a law is
required. Individual rights will have to give way to
community rights. A legal system cannot have split
treatments to surface water and subterranean water.
If all resources are held in trust by the state in the
interest of the community with community partici-
pation in decision making processes the right to
water can be effectuated with efficiency. Certain te-
nets in such law must be agreed to -

1. All waters from whatever source (rain or snow)
and wherever found (surface or underground)
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are to be treated as a single resource.

2. A watershed (drainage basin or catchment)
should be the logical unit of water manage-
ment.

3. Resource itself shall be maintained and not
damaged in its beneficial use.

4. Human interference shall be checked and pre-
vented.

5. It should be the government’s responsibility to
ensure beneficial use of water without waste. If
it fails in its duty it can be sued.

6. Water allocation process should be due and fair
with just and equitable distribution.

7. Every citizen shall have a right to adequate and
safe drinking water and water for domestic use.

8. Domestic use of water shall be given top prior-
ity over commercial use.

9. Laws must take into account the diverse topog-
raphy and water landscape in India.

10. A scientific data monitoring system is an abso-
lute must.

Conclusion and Suggestions

Indian laws are compliant to a great extent with the
international laws. Infact the Environment Protec-
tion Act was enacted to give effect to the interna-
tional norms. But there being no comprehensive law
on water, it is difficult to say as to what percentage
of Indian laws are compliant. For example the
Helsinki rules or the Dublin Conference notes are
agreeable to in the Indian context, but it does not
manifest itself in the form of a law. Further Interna-
tional law implores the treating of water as a human
right. There have been occasional decisions of the
Court wherein water as been held to be a fundamen-
tal human right in India. But a judgment of the apex
court serves only to give an impetus in that direc-
tion. It is submitted that in the lines of the discussion
made above the right would be better effectuated by
protecting it under the public trust doctrine and
making concerted efforts and investing of resources
to materialize the right. Necessary legislations to
stop over exploitation and overuse of underground
water needs to be enacted.

The conflicting and competing interests are evi-
dent in the following domains. Between individual
rights and community rights, the individual is reluc-
tant to give away his almost absolute rights relating
to water in the well, and community interests have
taken a beat. There has also been friction amongst
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industrial interests and requirements vis a vis com-
munity interests in preserving underground water.
The State has also had friction with the community
in asserting its powers to take land for the construc-
tion of dams thereby affecting the displaced people
adversely and harming environmental interests by
affecting the water table adversely. The water table
goes up for the upper riparian’s and goes down for
the lower riparian’s, there is also an evident conflict
between the present generation and the future gen-
erations needs, who are assumed to have equal
rights as the present generation to inherit an ecologi-
cally stable and a naturally endowed world.

The judiciary has played a major role in provid-
ing the necessary impetus just as the international
society has. It has reiterated the constitutional direc-
tive as mentioned in Article 39 (b) that ‘the owner-
ship and control of material resources of the com-
munity are so distributed as best to sub serve the
common good.” With international pressure, judicial
impetus, the civil society’s demands the efforts of
the State will certainly materialize an efficient real-
location of water resources and a right to adequate
and safe water.

With respect to the role of institutions, laws, poli-
cies to promote right to water it has been seen that
various institutions have been created by the State to
monitor and suggest measures to the prioritization.
Domestic use including drinking water and sustain-
ing livelihood requirements have received top prior-
ity. Various policies and schemes of the State have
been framed for effective water management, but
unless and until a comprehensive legislation is
made, the efforts will remain scattered, imprecise
and distracted. While the feasibility of water as a
fundamental right is in itself a question, to treat it as
a human right leaves it to the whims of the State
with only small incremental developments as a re-
sult. A comprehensive law based on the public trust
doctrine, including all stakeholders in the decision
making process, is the way forward. Water manage-
ment and planning should integrate data on avail-
ability of resources, quantum of rainfall, under-
ground and surface water in the area. This data be-
ing different for different regions the local self gov-
erning bodies must be given time bound planning
requirements for the conservation, replenishing and
the decision on sustainable use of water in the re-
gion.
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