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ABSTRACT

This article will discuss how the Malaysian Consumer Law on Sale of Goods Act, 1957 focusing on the
statutory implied terms by providing governance instruments in order to achieve Sustainable Development
Goals (SDGs). The core reference of this article is based on the Malaysian Consumer Law on Sale of Goods
Act, 1957. This article has been divided into five main parts. The first two parts are looking at the definition
of a contract of sale and the formation of the contract, respectively. After that, the third part proceeds to
discuss the terms of a contract of sale. In the fourth part of this article discusses the implied terms in the Act
and further discuss how these statutory implied terms provide governance instruments in order to achieve
the Sustainable Development Goals (SDGs). Finally, the final part of this article concludes the discussion.
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Introduction

The Malaysian Consumer Law on Sale of Goods is
basically endowed with from the Sale of Goods Act,
1957 and the relevant common law principles.
Therefore, this article will discuss on how the statu-
tory implied terms in the Sale of Goods Act, 1957
provides governance instruments in order to
achieve the Sustainable Development Goals (SDGs).

A Contract on Sale of Goods

Based on section 4(1) of the Sale of Goods Act, 1957
laid down that a contract on sale of goods is a con-
tract whereby the seller transfers or agrees to trans-
fer the property in goods to the buyer for a price. By
virtue of section 4(2) of the Act, a contract of sale
may be absolute or conditional. A contract of sale
will be classified as absolute if the seller transfers the
property in goods to buyer for a price and the con-
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tract will be known as “a sale” but a contract of sale
will be classified as conditional if the seller agrees to
transfer the property in goods to buyer for a price
subject to some conditions to be fulfilled and the
contract will be known as “an agreement to sell, ac-
cording to section 4(3) of the Act. Meanwhile section
4 (4) of the Act stated that the agreement to sell be-
comes a sale when the conditions are fulfilled.

After we have understood the meaning of a con-
tract of sale of goods from the legal perspectives,
next we need to know about the formation of the
contract of sale of goods. These provisions have
been lain down by the section 5 of the Act. The con-
tract of sale is formed up and created by an offer to
buy or an offer to sell for a price. Secondly, it is re-
quired to follow with an acceptance to the offer and
finally the contract may provide for the immediate
delivery or immediate payment or both; or
instalments delivery or instalments payment or
both. The contract may be made by the seller and
buyer in writing or by words of mouth, or partly in
writing and partly by word of mouth or may be im-
plied from the conduct of the parties.

Terms of A Contract on Sale of Goods

Terms of a contract on sale of goods can be divided
into 2 parts. There are a condition and a warranty.
A condition is a stipulation essential to main pur-
pose of the contract; the breach of condition gives
the right to the injured party to repudiate the con-
tract. As for warranty, a warranty is stipulation col-
lateral to the main purpose of the contract, breach of
warranty gives the right the injured party to claim
for damages but not to a right to reject or refuse to
accept the goods and treat the contract as repudi-
ated. These provisions are based on section 12 of the
Act.

In addition, section 13 (1) of the Act allowed the
injured party to treat a breach of condition as a
breach of warranty, as the result of it, the injured
party entitled to claim for damages but not repudi-
ate the contract. As provided in the case of Associ-
ated Metal Smelters Ltd. v Tham Cheow Toh [1972]
1 ML] 171, where the Federal Court allowed the
buyer (respondent) to treat breach of condition as
breach of warranty as the result of it, the buyer en-
titled to claim for damages within the scope of sec-
tion 13(1) of Sale of Goods Act, 1957.

Implied Terms According to the Sale of Goods Act,
1957

S87

There are about 4 sections in the Sale of Goods Act,
1957, which laid down the implied terms in every
contract of sale of goods. The main purpose of these
statutory implied terms is to protect the rights of
every each consumer (buyer), which include the
protection to the consumer on food and environ-
mental safety. These statutory implied terms are
being laid down in section 14, 15, 16 and 17 of the
Act.

In section 14 of the Sale of Goods Act, 1957 has
been divided into 3 paragraphs. Based on paragraph
(a) of the section 14 of the Act mentioned that there
is an implied condition on the part of the seller, that,
in the case of the sale, he has a right to sell the goods,
and that, in the case of an agreement to sell, he will
have a right to sell the goods at the time when the
property is to pass. In other words, it is an implied
condition to the seller to ensure that the buyer will
enjoy the ownership as well as the possession and
the use of the goods. If the seller failed to comply,
therefore, the buyer has the right to repudiate the
contract since the matter is being constituted as an
implied condition (Muhammad Rizal and Syahirah
2001a).

As for paragraph (b) of the section 14 of the Act
also highlighted that there is an implied warranty
that the buyer shall have and enjoy quiet possession
of the goods. Hence, the seller must make sure that
buyer will not be disturbed during the buyer’s pos-
session of the goods. If the seller failed to comply,
therefore, the buyer has the right to claim for dam-
ages since the matter is being constituted as an im-
plied warranty. The last paragraph in the section 14
of Act that is paragraph (c), stated that there is an
implied warranty that the goods shall be free from
any charge or encumbrance in favour of any third
party not declared or known to the buyer before or
at the time when the contract is made. If the seller
failed to comply, therefore, the buyer has the right to
claim for damages since the matter is being consti-
tuted as an implied warranty.

Next section of the Act, i.e. section 15, on the mat-
ter of “Sale of goods by Description.” In this section,
it indicates that where there is a contract of goods by
description, there is an implied condition that the
goods shall correspond with the description; and, if
the sale is by sample as well as by description, it is
not sufficient that the bulk of the goods corresponds
with the sample if the goods do not also correspond
with the description.
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For further discussion, refer to the case of
Nagurdas Purshotumdas and Co. v Mitsui Bussan
12 SSLR 67. In this case, where the previous con-
tracts between the contractual parties for the sale of
goods, that was sale of flour had been sold in bags
bearing a well-known trademark. Later, further
flour was ordered based on description similar with
‘the same as our previous contracts.” Flour identical
in quality was delivered but it failed to bear the
same well-known trademark. The court held that
the goods did not comply with the description
(Beatrix and Wu 1991). In the event, where the seller
failed to comply with the description, therefore, the
buyer has the right to repudiate the contract since
the matter is being constituted as an implied condi-
tion.

According to the section 16 of Act, there is no
implied warranty or condition as to the quality or
fitness for any particular purpose of goods except in
2 events/exceptions. There are (a) upon the buyer’s
request, the goods shall be reasonably for it pur-
poses; and (b) the goods shall be of merchantable
quality.

Finally, implied terms on sale of goods by
sample. Normally business transaction will be cre-
ated through sale of goods by sample when it in-
volved with huge goods which difficult to carry
along (Shaik, 1995). Therefore, on regards the matter
of sale of goods by sample, an individual buyer is
suggested to know section 17 of the Act.

In short, when dealing with sale of goods by
sample, it is required by the seller to ensure that the
bulks of the goods must be corresponding with the
sample. If the seller failed to comply with the section
17 of the Sale of Goods Act, 1957, therefore, the
buyer has the right to repudiate the contract since
the matter is being constituted as an implied condi-
tion.

Implied Terms Sale of Goods Act, 1957 towards
the Sustainable Development Goals (SDGs)

The concept of sustainable development has been
defined by the World Commission on Environment
and Development as ‘development that meets the
needs of the present generation without compromis-
ing the ability of the future generations to meet their
own needs.” The above-said concept covers two es-
sential scopes, i.e. environment and social aspects.
This concept of sustainable development has been
highlighted in the 1992 United Nations Conference
on Sustainable Development in Rio de Janeiro, as the
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results, Agenda 21 and Rio Declaration has been es-
tablished (Rizal et al., 2010). According to Sands
(1995), Agenda 21 emphasises the following matters,
which include sustainable human settlement, popu-
lation, consumption pattern, poverty and human
health. On the other hand, Mensah (1996) stated that
the Rio Declaration addresses on mankind entitle-
ments and rights, which include health and produc-
tive life.

Basically this concept of sustainable development
has been an element in the international legal frame-
work since early as 1893. According to the case of
United States of America v Great Britain [1893] 1
Moore’s Int. Arb. Awards 755, well known as Pacific
Fur Seals Arbitration, where in this case the United
States of America has stated that a right to make
sure the appropriate and lawful use of seals and to
protect them, for the benefit of human beings, from
meaningless destruction (Rizal et al., 2010).

Sands (1995) indicated that this concept of sus-
tainable development is perhaps the greatest con-
temporary expression of environmental policy, com-
manding support and presented as a fundamental at
the Rio Summit, Rio Declaration on Environment
and Development in year 1992(M. Rizal et al., 2009;
Muhammad Rizal and Azrina, 2009).

According to Article 33 of the Lome’ Convention
1989 states that ‘in the framework of this Conven-
tion, the protection and the enhancement of the en-
vironment and natural resources, the halting of de-
terioration of land and forests, the restoration of eco-
logical balances, the preservation of natural re-
sources and their rational exploitation are basic ob-
jectives that the African-Caribbean-Pacific (ACP)
states concerned shall strive to achieve with Com-
munity support with a view to bring an immediate
improvement in the living conditions of their popu-
lations and to safeguarding those of future genera-
tions (Birnie and Boyle, 1994; Muhammad Rizal et
al., 2009a, 2009b).

The above-mentioned Article 33 introduces into
international legal framework the concept of sus-
tainable development with one of the initiatives as
being spelt out by induvidual country such as Ma-
laysia through Malaysian Sale of Goods Act 1957.
This Malaysian Sale of Goods Act 1957 especially
section 14 to 17 have highlighted the implied terms
for the protection of the consumers. These protec-
tions consistent with the concept sustainable devel-
opment in order to achieve the Sustainable Develop-
ment Goals (SDGs).
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Conclusion

In conclusion, based on the above discussion, it is
clearly that the seller is required to ensure the basic
rights of an individual buyer/consumer in every
each sale of goods will not be infringed and violated
by the seller, which also include business transaction
on food and environmental safety in order to
achieve urban sustainability. In the event, if a seller
failed to comply the above-mentioned sections,
therefore, the buyer/consumer has the right to repu-
diate the contract if the above-mentioned sections
provide the matter is being constituted as an implied
condition; or the buyer/consumer has the right to
claim for damages if the above-mentioned sections
provide the matter is being constituted as an implied
warranty, which also include business transaction
on food and environmental safety in order to
achieve the Sustainable Development Goals (SDGs).

However, according to section 62 of the Sale of
Goods Act, 1957 provided that the contractual par-
ties of sale of goods may exclude implied warranties
and conditions by having express agreement or by
course of dealing between the contractual parties, or
by usage, which also include business transaction on
food and environmental safety. In other words, the
seller may exclude himself/herself from the implied
warranties and conditions if the seller and the
buyer/consumer having express agreement or by
course of dealing between the seller and the buyer/
consumer, or by usage, which also include business
transaction on food and environmental safety in or-
der to achieve the Sustainable Development Goals
(SDGs).
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